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Letter from the Chair
The Leonard Weinglass Award
By Adele P. Kimmel, Washington, DC

E
very year, the Civil
Rights Section presents

the Leonard Weinglass in
Defense of Civil Liberties
Award to honor an 
individual who has made a
significant contribution to
the defense of our civil
rights and civil liberties. I
am pleased to announce
that the 2009 Weinglass
Award will be presented
during the AAJ Annual
Convention in San Francisco.

The Weinglass Award is
given to an individual who
has made a notable contribution to the defense

of civil liberties by bringing,
trying, or resolving a suit, 
or by otherwise protecting
or advancing civil liberties 
in a way that has had a 
significant impact in the 
past year. Although we 
prefer to give the award to
an attorney, this is not a
requirement.

The Weinglass Award is
named after civil rights
lawyer Leonard Weinglass,
who has long demonstrated a
strong commitment to

continued on page 3

Adele P. Kimmel

When Does a Public Employee
Speak “As a Citizen”?
By Frank Corrado, Wildwood, NJ

C
ases that ask whether the First
Amendment protects public employees’

speech have always vexed the courts. They
require a judge to navigate between opposite
positions. First, the court must recognize that
public employees have the same rights as any
citizen to speak about issues of public impor-
tance. Second, the court must account for the
government’s right, like that of a private
employer, to control its employees’ speech.1

Until 2006, the Supreme Court took a 
middle course between these extremes.

Beginning with Pickering v. Board of Education,
the Court held that a public employee who
speaks “as a citizen on a matter of public con-
cern” will receive First Amendment protection
unless his speech so disrupts the workplace as to
outweigh its value to the public.2 The “Pickering
balance,” as it has come to be known, represents
the Court’s effort to permit the government to
function as an employer without allowing it to
extinguish its employees’ speech rights.

continued on page 2
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In applying this balance over the years,
lower courts developed a two-step analysis,
asking first whether an employee’s speech
involved a matter of public concern and
then whether the employer’s need for an
efficient, effective workplace trumped that
public interest. That the employee may
have spoken pursuant to his job responsi-
bilities did not determine whether the
employee spoke “as a citizen.”3

In 2006, however, the Supreme Court
decided Garcetti v. Ceballos.4 Garcetti
involved a deputy Los Angeles district
attorney who wrote an internal memo
questioning the veracity of a police affi-
davit. He claimed his superiors retaliated
against him for writing it.

The Ninth Circuit said the First
Amendment protected the memo. It held
that the memo concerned a public issue
whose importance outweighed the
employer’s interest in efficiency. The
memo did not forfeit First Amendment

protection merely because Ceballos 
wrote it pursuant to his prosecutorial
responsibilities.

In a 5-4 decision written by Justice
Kennedy, the Supreme Court reversed.
The Court held that the “controlling 
factor” on the issue was that Ceballos’s
“expressions were made pursuant to his
duties as a prosecutor fulfilling a responsi-
bility to advise his supervisor about how
best to proceed with a pending case.”
Accordingly, the Court held that “when
public employees make statements 
pursuant to their official duties, the
employees are not speaking as citizens for
First Amendment purposes, and the
Constitution does not insulate their com-
munications from employer discipline.”5

Garcetti thus indicates that the first 
element of the Pickering standard—the
“public interest” prong—requires a deter-
mination of whether a public employee is
speaking “as a citizen” rather than merely

Public Employee cont. from page 1
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as an employee, measured principally by
whether the speech is part of the employ-
ee’s job. That approach appears to reflect
the Court’s concern that, absent some
bright line to distinguish “citizen” from
“employee” speech, courts will inevitably
constitutionalize public employee griev-
ances and whistle-blowing.6

That is an indisputably worthy concern.
But as the Garcetti dissenters pointed out,
focusing narrowly or exclusively on an
employee’s job responsibilities tips the
Pickering balance strongly toward the 
government, and consequently imperils
free speech values. If First Amendment
protection depends entirely on whether an
employee spoke as part of his job, signifi-
cant amounts of speech about matters of
public concern will lose constitutional
protection. Moreover, the degree of pro-
tection will turn not on the speech’s value
to the public, but on who says it and to
whom it is said.7 The same speech might
receive different levels of constitutional
protection on different occasions.

For example, in Morales v. Jones, the
Seventh Circuit held that a police officer’s
report of police corruption to a district

attorney, rendered as
part of his job duties,
was not protected by the
First Amendment, but
that his deposition 
testi mony on the same 
subject, given as part 
of a civil suit, was pro-
tected. The officer’s job
responsibilities included
investigating and report-
ing police corruption,
but did not include 
testifying in a civil suit.8

The court “recognize[d]
the oddity of a constitu-
tional ruling in which speech said to one
individual may be protected by the First
Amendment, while precisely the same
speech said to another individual is not
protected.” But it believed Garcetti com-
pelled that “odd” result. 

Unfortunately, many of the lower
courts that have decided public employee
speech cases after Garcetti have taken a
similar, almost mechanical, approach to
whether an employee is speaking “as a citi-
zen.” Those courts have looked exclusively
at whether the employee’s job responsibil-
ities include speaking on the relevant 

subject. If so, that fac-
tor alone is dispositive,
and the First
Amendment does not
protect that speech.9

A good example of
this approach is Tamayo
v. Blagojevich.10 There
the interim director of
the Illinois Gaming
Board testified at a 
legislative hearing that
the governor and two of
his advisors improperly
interfered with the
board’s performance by

misusing public funds and attempting to
influence licensing decisions. The governor
subsequently had her removed, and she
sued, alleging a retaliatory violation of her
First Amendment rights.

The court dismissed Ms. Tamayo’s
claim. It found she had a duty as IGB
director to bring wrongdoing to the atten-
tion of the relevant supervisory bodies,
including the committee charged with 
legislative oversight of gambling in
Illinois. Because it believed her sworn 
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defending our civil liberties. From his days
representing the Chicago Seven (originally,
the Chicago Eight) with partner William
Kunstler to his more recent representation
of the Cuban Five, Weinglass’s clients are a
“Who’s Who” of politically targeted crimi-
nal defendants.  For example, in addition to
the Chicago Seven and the Cuban Five,
Weinglass has represented Angela Davis;
Ron Kaufman; Jane Fonda; Bill and Emily
Harris (the kidnappers of Patty Hearst);
Native American activists Jimi Simmons,
Skyhorse, and Mohawk; and death row
journalist Mumia Abu-Jamal.

Our Section sponsored a speech by
Leonard Weinglass and awarded the first
ever Weinglass Award to him at the 2004
AAJ Annual Convention in Boston. Since
then, the Civil Rights Section has 

pre sented the Weinglass Award to Public
Justice Executive Director Arthur Bryant,
for his precedent-setting work advancing
the rights of women under Title IX of the
Civil Rights Act, the federal law prohibit-
ing sex discrimination in federally funded
education programs; attorney Alan Graf,
who used attorneys’ fees that he was
awarded in First Amendment protestor
cases to set up a foundation to defend civil
rights; and attorney Edward G. Kramer,
for his incredible work combating 
discrimination in housing and predatory
lending practices.

The person selected to receive the 2009
Weinglass Award will likely participate in,
and be presented with the award at, our
Section’s CLE program at the Annual
Convention in San Francisco. The
Section’s Executive Board has spent a lot
of time planning our upcoming education 

program and we are confident that it will
be excellent.

The program is still pending final
approval, but currently includes the follow-
ing topics: valuing excessive force cases; the
annual Supreme Court review of civil
rights decisions; recent developments in
fair housing cases on behalf of people with
disabilities; the impact of the 2008 amend-
ments to the Americans with Disabilities
Act; and litigating cases on behalf of 
immigration detainees who have suffered
medical neglect or abuse. Given the wide
range of our Section members’ practices,
we are doing our best to ensure that our
upcoming CLE program offers something
of value and interest to everyone.

I look forward to seeing as many of
you as possible at AAJ’s upcoming Annual
Convention in San Francisco.    ■

Letter from the Chair cont. from page 1
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testimony to that committee fell within its
expansive description of her “official
duties,” the court said Garcetti compelled
a holding that Ms. Tamayo’s speech was
not protected by the First Amendment.11

The court reached this result despite—
and without considering—the obvious
“public value” of Ms. Tamayo’s speech and
despite her testimony having been given
publicly and under oath to an arm of the
legislative branch. In fact, the court went
on to say that an employee, like Ms.
Tamayo, “with significant and comprehen-
sive responsibility for policy formation
and implementation certainly has greater
responsibility to speak to a wider audience
on behalf of the governmental unit.”12 In
effect, the court proclaimed that the
greater the public responsibility of the
speaker, the less likely the First
Amendment will protect the speech.

Such an approach may track the letter
of Garcetti, but it ignores several salient
aspects of the opinion. First, Garcetti
makes clear that whether an employee
speaks “as a citizen” or “pursuant to his
official duties” requires a “practical” rather
than a formal or mechanical inquiry.13

Second, Garcetti limits its holding to
Ceballos’s disposition memo—a purely
internal document. It did not consider
other, more public speech by Ceballos,
including remarks at a bar association

meeting and testimony for the defense at a
suppression hearing. It left consideration of
that speech to the lower court on remand.14

Third, Garcetti expressly recognizes 
categories of “employee speech” beyond the
reach of its holding. It reserves the question
whether academic speech—which impli-
cates “additional constitutional interests”
deriving from the notion of academic 
freedom—deserves First Amendment 
protection even when uttered pursuant to
an employee’s “official duties.”15

In other words, the “bright line” test in
Garcetti for what constitutes speech “as an
employee” rather than “as a citizen”
reflects an underlying concern with purely
internal speech—speech for which “there
is no relevant analogue to speech by 
citizens who are not government employ-
ees.”16 A mechanical approach to Garcetti
that focuses on an employee’s job duties
misses its rationale and, consequently, the
actual teaching of the case.

Recently the Third Circuit handed
down a decision that takes a more
nuanced, and, therefore, more appropriate
approach to Garcetti. Reilly v. City of
Atlantic City involved an Atlantic City
police officer who participated in an
investigation of other Atlantic City police
officers and subsequently testified at one
officer’s criminal trial.17 When Reilly was
subsequently disciplined for sexual harass-
ment of a female officer, he claimed his
superiors improperly enhanced the disci-

pline in retaliation for earlier investigation
and trial testimony. He sued for violation
of his First Amendment rights.

Defendants claimed Reilly’s speech,
including his trial testimony, was uttered
“pursuant to his official duties” and thus,
under Garcetti, was not protected by the
First Amendment. The court agreed that
Reilly’s trial testimony “appears to have
stemmed from his official duties in the
investigation.” Nevertheless, to the extent
he testified truthfully at the criminal trial,
the court held that the First Amendment
protected Reilly’s testimony.18

In reaching that conclusion, the court
rejected an exclusive focus on whether
Reilly spoke “pursuant to his official
duties.” Instead, it framed the issue as
whether Reilly spoke “as a citizen” or “as
an employee.” Relying on a long line of
Supreme Court cases, it noted that “every
citizen” has a duty to testify truthfully “to
aid in the enforcement of the law.” That
duty is strong enough to override 
substantial claims of privilege and reflects
the importance of truthful testimony in
ensuring “the very integrity of the judicial
system and public confidence in the 
system.” These interests, the court said, are
of such constitutional magnitude that
they deserve the protection of the First
Amendment.19

The court found that Garcetti “offers

Public Employee cont. from page 3
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no express instruction on the application
of the First Amendment to the trial 
testimony of a public employee.” It 
turned therefore to the principles it had
previously discussed:

Much as the duty to testify is not viti-
ated by one’s role as a newsman, or as
the President of the United States,
the citizen’s obligation to testify
truthfully is no weaker when one is
employed by the government in any
other capacity. Thus, the act of offer-
ing truthful testimony is the respon-
sibility of every citizen, and the First
Amendment protection associated
with fulfilling that duty of citizen-
ship is not vitiated by one’s status as
a public employee. That an employ-
ee’s official responsibilities provided
the initial impetus to appear in court
is immaterial to his/her independent
obligation as a citizen to testify
truthfully.

When a government employee testi-
fies truthfully, s/he is not “simply per-
forming his or her job duties”; rather,
the employee is acting as a citizen and
is bound by the dictates of the court
and the rules of evidence. Ensuring
that truthful testimony is protected by
the First Amendment promotes “the
individual and societal interests”
served when citizens play their vital
role in the judicial process. Thus, the
principles discussed in Garcetti sup-
port the need to protect truthful testi-
mony in court.20

This approach is truer to Garcetti than
a purely formulaic inquiry into the scope
of a public employee’s job duties. A
moment’s reflection—to say nothing of 
a reading of the Garcetti dissents—will
suggest numerous circumstances in which
a public employee, in the course of dis-
charging his job responsibilities, neverthe-
less speaks “as a citizen.” A professor at a
state college, a prison doctor, a secretary
faced with racist or sexist conditions at
her workplace, or an auditor reporting
embezzlement of public funds do not
“simply perform their job duties” when
they speak.

At a minimum, as the Reilly decision
makes clear, any public testimony by a
public official, even when he is “just doing
his job,” implicates constitutional interests
that require First Amendment protection.
An inflexible focus on “job responsibili-
ties” in that circumstance does not honor
Garcetti; to the contrary, it subverts it.

It may be true, as the Third Circuit
pointed out, that Garcetti has “narrowed
the [Supreme] Court’s jurisprudence in the

area of employee speech.”21 Never theless,
courts applying Garcetti to public 
employee speech claims must take care not
to let its “pursuant-to-official-duties”
rubric obliterate the delicate constitutional 
balance between a public employer’s
responsibilities and a public employee’s
rights as a citizen. The Third Circuit’s 
decision in Reilly illustrates how a court
might keep that balance intact.   ■

Frank Corrado, Barry, Corrado, Grassi & Gibson,

PC; 2700 Pacific Ave., Wildwood, NJ 08260; 

T: 609-729-1333; FCorrado@capelegal.com.

Notes

1. Justice Holmes famously took the latter position
while serving on the Massachusetts Supreme Judicial
Court: “The petitioner may have a constitutional
right to talk politics, but he has no constitutional
right to be a policeman.” McAuliffe v. Mayor of New
Bedford, 29 N.E. 517, 517 (Mass. 1892).
2. 391 U.S. 563 (1968); see also Connick v. Myers, 461
U.S. 138 (1983); Rankin v. McPherson, 483 U.S. 378
(1987); Waters v. Churchill, 511 U.S. 661 (1994); City
of San Diego v. Roe, 543 U.S. 77 (2004).
3. See, e.g., Gustafson v. Jones, 290 F.3d 895 (7th Cir.
2002); Baldasarre v. N.J., 250 F.3d 188 (3d Cir. 2001);
Fox v. D.C., 83 F.3d 1491 (D.C. Cir. 1996).
4. 547 U.S. 410 (2006).
5. Id. at 421.
6. Id. at 423.

7. Id. at 427 (Stevens, J., dissenting); 432-34 (Souter,
J., dissenting); 447 (Breyer, J., dissenting).
8. 494 F.3d 590, 598 (7th Cir. 2007).
9. See, e.g., Boyce v. Andrew, 510 F.3d 1333, 1346-47
(11th Cir. 2007) (holding that social workers who
complained to their supervisors and their union that
child welfare managers were overworked and endan-
gering children spoke as employees, not as citizens);
Phillips v. City of Dawsonville, 499 F.3d 1239, 1241-43
(11th Cir. 2007) (concluding that the city clerk,
whose position gave her control and accountability
for city funds, acted within the scope of her job
duties when she reported to the city council that 
the mayor was improperly charging the city for his

personal expenses); Vila v. Padron, 484 F.3d 1334,
1339 (11th Cir. 2007) (holding that a community
college vice president, whose employment contract
was not renewed following her reports of illegal and
unethical conduct by the college president, was not
entitled to reinstatement because her allegations fell
“squarely within her official job duties”).
10. 526 F.3d 1074 (7th Cir. 2008).
11. 526 F.3d at 1092.
12. Id.
13. Garcetti, 547 U.S. at 424.
14. Id. 
15. Id. at 425.  Moreover, in his dissent, Justice Souter
makes that point that “the claim relating to
[Ceballos’s] truthful testimony in court must surely be
analyzed independently to protect the integrity of the
judicial process.” Id. at 444 (Souter, J., dissenting).
16. Id. at 424.
17. 532 F.3d 216 (3d Cir. 2008).
18. 532 F.3d at 231. Because the case was before the
court on an appeal of a summary judgment decision,
and because there were unresolved factual questions
involving Reilly’s participation in the investigation,
the court did not read the question whether Reilly’s
“investigatory” speech, as opposed to his trial testi-
mony, was protected. Id. at 227-28.
19. Id. at 228-31. The court pointed out that neither
claims of journalist privilege, see Branzburg v. Hayes,
408 U.S. 665, 686 (1972), nor claims of executive
privilege, see U.S. v. Nixon, 418 U.S. 683, 708 (1974),
are strong enough to override this duty. Moreover, it
noted that, pre Garcetti, “the overwhelming weight of
authority” in the circuits was that “an employee’s
truthful testimony in court is protected by the First
Amendment.”
20. Reilly, 532 F.3d at 231 (internal citations omitted).
21. Foraker v. Chaffinch, 501 F.3d 231, 241 (3d Cir.
2007). 
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Any public testimony by a public official, 

even when he is “just doing his job,” 

implicates constitutional interests that require

First Amendment protection.
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T
he recent presidential election was per-
haps the penultimate victory in a civil

rights movement that began many years
ago. It also brings an end to an adminis-
tration stained by some of the worst civil
rights violations of our generation. Out of
that administration comes one of the
most egregious Eighth Amendment cases
in the history of American jurisprudence.

Beyond Cruel and Unusual
On March 11, 2008, a district court in Los
Angeles characterized the conduct of 
government doctors as “beyond cruel and
unusual.” In Castaneda v. U.S., doctors in
the United States Public Health Service
(PHS) refused to provide immigration
detainee Francisco Castaneda a biopsy to
rule out penile cancer, despite clear orders
to do so by the detainee’s treating provider
and several private doctors chosen by the
government to evaluate him.1

When Mr. Castaneda was ultimately
released, 11 months after a PHS physician
assistant recommended a biopsy “ASAP,” it
was too late. His cancer had spread. Mr.
Castaneda’s penis was amputated on
Valentine’s Day 2007, and he died a slow
and painful death over the next year,
dying on February 16, 2008.

Like many precedent-setting cases,
Castaneda’s impact likely derives, at least
in part, from a set of facts that may be
unrivaled in the history of Eighth
Amendment jurisprudence.2 In a chilling
footnote at the end of its opinion, the dis-
trict court characterized the defendants’
conduct as follows:

After all, Plaintiff has submitted pow-
erful evidence that Defendants knew
Castaneda needed a biopsy to rule out
cancer, falsely stated that his doctors
called the biopsy “elective”, and let

him suffer in extreme
pain for almost one
year while telling him
to be “patient” and
treating him with
Ibuprofen, antihista-
mines, and extra
pairs of boxer shorts.
Every one knows can-
cer is often deadly.
Everyone knows that
early diagnosis and
treatment often saves
lives. Everyone knows
that if you deny
someone the oppor-
tunity for an early diagnosis and
treatment, you may be—literally—
killing the person. Defendants’ own
records bespeak of conduct that tran-
scends negligence by miles. It be -
speaks of conduct that, if true, should
be taught to every law student as con-
duct for which the moniker “cruel” is
inadequate.3

The court also rejected the “Defen -
dants’ attempt to sidestep responsibility
for what appears to be, if the evidence
holds up, one of the most, if not the most,
egregious Eighth Amendment violations
the Court has ever encountered.”4 In
denouncing the defendants’ argument that
the case amounted to nothing more than
alleged malpractice, the court observed:

[F]rom the first time Castaneda pre-
sented with a suspicious lesion in
March 2006 through his release in
February 2007, the care afforded him
by Defendants can be characterized
by one word: nothing. The evidence
that Plaintiff has already produced at
this early stage in the litigation is
more thorough and compelling than
the complete evidence compiled in

some meritorious
Eighth Amend ment
actions.”5

The court also rec-
ognized the likelihood
of a punitive damages
award:

[T]he evidence that
Plaintiff has present-
ed thus far—through
Defendants’ own
records—suggests a
strong case for puni-
tive damages because
it shows that Defen -

dants’ behavior was both callous and
misleading. The evidence suggests
that they refused Castaneda’s request
for a biopsy despite their knowledge
that several medical specialists sus-
pected cancer and “strongly recom-
mended” a biopsy to rule out that
possibility. Worse, the evidence sug-
gests that not only did the individual
Public Health Service Defendants
ignore doctor recommendations to
provide Castaneda with a simple pro-
cedure, they may also have lied about
those recommendations.6

A Landmark Civil Rights Ruling
Mr. Castaneda’s “Kafkaesque nightmare”7

prompted widespread international media
attention, including coverage in every
major U.S. newspaper and television stories
on Univision, Telemundo, and the CBS
news magazine 60 Minutes. Perhaps over-
shadowed by the sensational factual setting
of the case is an unprecedented legal deci-
sion that has changed the landscape of civil
rights litigation against physicians
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employed by the federal government.
In 1971, the Supreme Court issued one

of the most significant civil rights deci-
sions of the twentieth century, Bivens v.
Six Unknown Named Agents of the Federal
Bureau of Narcotics.8 Bivens created a civil
rights cause of action for constitutional
violations by federal officials, similar to
the remedies already available against state
and local officials under 42 U.S.C. § 1983.
Under Bivens, federal employees may be
held liable for money damages in their
individual capacity. Unlike a claim against
the United States under the Federal Tort
Claims Act (FTCA), Bivens claims permit
a jury trial and punitive damages and are
not subject to the vagaries of the state law
where the claim arose.

Six months before Bivens was decided,
Congress passed the Public Health Service
Act, 42 U.S.C. § 233(a), which purported
to provide absolute immunity from suit
for PHS employees. The statute states in
pertinent part:

DEFENSE OF CERTAIN MAL-
PRACTICE AND NEGLIGENCE
ACTS9

Sec. 233. (a) The remedy against the
United States provided by sections
1346(b) and 2672 of Title 28, or by
alternative benefits provided by the
United States where the availability
of such benefits precludes a remedy
under section 1346(b) of Title 28, for
damage for personal injury, includ-
ing death, resulting from the per-
formance of medical, surgical, den-
tal, or related functions, including
the conduct of clinical studies or
investigation, by any commissioned
officer or employee of the Public
Health Service while acting within
the scope of his office or employ-
ment, shall be exclusive of any other
civil action or proceeding by reason of
the same subject-matter against the
officer or employee (or his estate)
whose act or omission gave rise to
the claim.10

According to the Defendants in
Castaneda, PHS employees enjoy absolute

immunity from suit under this statutory
provision and all claims arising from their
conduct must be brought against the
United States under the FTCA. However,
the FTCA does not permit constitutional
claims against the United States and
would effectively extinguish those claims.
There is ample case law to support the
Defendants’ argument. Since the enact-
ment of § 233(a) in 1970, every published

decision, including a Second Circuit 
opinion, had erroneously held that PHS
employees are immune from Bivens claims
under § 233(a).11

Based on distinct, but consistent, analy-
ses of § 233(a) that are far more thorough
than those done in any previous case, both
the U.S. District Court for the Central
District of California and the Ninth
Circuit held in Castaneda that § 233(a)
permits Bivens claims against PHS
employees. There is currently a split
between the Second and Ninth Circuits on
this issue, and the defendants have filed a
petition for rehearing en banc in the
Ninth Circuit. It is also likely that they will
eventually seek review by the U.S.
Supreme Court. As explained below, the
Ninth Circuit’s more thorough and 
compelling analysis of § 233(a) will likely
survive Supreme Court scrutiny and
become the law of the land.

Practical Ramifications
The practical significance of the
Castaneda decision is staggering. If Mr.
Castaneda was limited to an action against
the United States under the FTCA, his
claim would arguably be governed by
MICRA, California’s medical malpractice
“tort reform” act. Under MICRA, his heirs
would be limited to a total of $250,000 in

noneconomic damages and would not be
entitled to a jury trial, punitive damages,
or pre-death pain and suffering under
California’s survival statute.12

In contrast, the Bivens claims have no
cap on noneconomic damages, and a jury
trial and punitive damages are available.
Under the federal survival rule, Mr.
Castaneda’s estate is also entitled to pre-
death pain and suffering.13

In Castaneda, the Ninth Circuit recog-
nized that the effects of Bivens “preemp-
tion” would be felt hardest in those states
that have enacted “medical malpractice
tort reform,” and that this would not serve
the goal of promoting uniform applica-
tion of federal rights. In the court’s words:

Reacting to a “crisis” in medical mal-
practice insurance costs and avail-
ability, many states in the mid-1980s
began to enact legislative changes
designed both to deter frivolous law-
suits and to limit the size of damage
awards even in meritorious ones….
[T]wenty-three states have placed
statutory limits on non-economic
damages, many limiting medical
malpractice awards in particular.
Statutory damage caps for malprac-
tice can range from $250,000 to
$1.25 million.14

Castaneda will likely have the biggest
impact on plaintiffs who happen to suffer
constitutional violations in “tort reform”
states because they will no longer be sub-
ject to damages caps. However, this
assumes that the medical neglect rises to
the level of a constitutional violation,
which typically means proving “deliber-
ate indifference” on the part of the 
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medical providers.15

In non-tort reform states, it may be
sensible to forego the availability of a jury
trial and punitive damages that Bivens
claims provide and simply litigate against
the United States under the FTCA. There
are several advantages to this approach:
(1) the plaintiff only has to prove medical
negligence, not deliberate indifference; 
(2) there is a guaranteed collectible defen-
dant, the United States; (3) the plaintiff
does not have to spend the resources or
time litigating and briefing interlocutory
immunity appeals (involving both
absolute and qualified immunity) that
come with constitutional claims; and 
(4) the plaintiff will obtain a much faster
and more economical (bench) trial.

Historical Context of 

the Public Health Service Act
The Public Health Service Act was one act
in a series intended to provide immunity to
government employees. Most, like § 233(a),
concern federal medical personnel.16 All of
these statutes contain language almost
identical to § 233(a), purporting to make
the FTCA the “exclusive remedy” for claims
against the specified employees. Although
the Ninth Circuit’s decision in Castaneda
was limited to the Public Health Service
Act, it follows logically that the same analy-
sis would apply to all of these immunity
statutes, permitting Bivens claims against
those classes of federal employees.

At the time most of these statutes were
enacted, Bivens had not been decided.
Therefore, there was no private right of
action to sue federal employees for consti-

tutional violations. Moreover, it was not
until 1976 that the Supreme Court 
decided Estelle v. Gamble, the seminal case
establishing the right of prisoners to bring
medical neglect claims under the Eighth
Amendment’s cruel and unusual punish-
ment clause.17

In 1980, the Supreme Court decided
Carlson v. Green, the lynchpin of the
Ninth Circuit’s analysis in Castaneda.18

Carlson established a federal prisoner’s
right to bring a Bivens claim for medical
neglect under the Eighth Amendment, 
but also recognized an exception to this
general rule. Under Carlson, a Bivens
remedy will not lie when an alternative
remedy is both “explicitly declared to be 
a substitute” and is “viewed as equally

Cruel and Unusual cont. from page 7
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effective,” or in the presence of “special
factors” which militate against a direct
recovery remedy.19

In 1988, Congress passed the Federal
Employees Liability Reform and Tort
Compensation Act of 1988 (LRTCA) to
add an express exclusivity provision to the
FTCA and to make clear that Bivens
actions for constitutional torts are pre-
served.20 The LRTCA expanded § 2679(b)
of the FTCA, which previously made the
FTCA the exclusive remedy for injury
resulting from a federal employee’s opera-
tion of a motor vehicle, to encompass any
“injury or loss of property, or personal
injury or death arising or resulting from
the negligent or wrongful act or omission
of any employee of the Government while
acting within the scope of his office or
employment.”21 Because the FTCA substi-
tutes the United States as the defendant in
place of employees acting within the scope
of their official duties, the LRTCA acts as a
general grant of immunity to government
employees for all official acts.

However, the LRTCA clarified that the
FTCA’s general immunity “does not
extend or apply to a civil action against an
employee of the Government…which is
brought for a violation of the
Constitution of the United States.”22 Thus,
Congress made explicit what had previ-
ously been implicit when the Supreme
Court decided Carlson: “[C]onstitutional
claims are outside the purview of the
Federal Tort Claims Act.”23

The District Court’s “Statutory

Trail” Analysis in Castaneda
The district court in Castaneda held that
the Public Health Service Act does not
provide immunity to PHS employees
based on an analysis of the plain language
of § 233(a). The court recognized that
statutory construction principles require
an analysis of the provisions of the entire
law when determining a statute’s plain
meaning. The court therefore followed 
§ 233(a)’s statutory trail and examined the
cited FTCA provisions, as well as the
statutory provisions cited by the FTCA

provisions referenced in § 233(a).
Following that statutory trail, the dis-

trict court concluded that § 233(a) incor-
porated by reference § 2679, which specif-
ically states that FTCA’s exclusive remedy
does not apply to Bivens actions. Thus, far
from evincing an intent to make the
FTCA the exclusive remedy for Bivens
actions, Congress, through the LRTCA,

intended the exact opposite—to specifi-
cally preserve the right to bring Bivens
actions against all federal employees.

The Ninth Circuit’s Analysis in

Castaneda: Carlson Controls
The Ninth Circuit affirmed the district
court’s ruling in Castaneda, but on differ-
ent grounds. Rather than addressing the
district court’s analysis of § 233(a)’s
“statutory trail,” the Ninth Circuit applied
the Carlson test to § 233(a) and consid-
ered whether: (1) Congress provided an
alternative remedy that is “explicitly
declared to be a substitute for” Bivens
(rather than a complement to it); and (2)
Congress viewed that remedy as “equally
effective” to preempt Bivens.

The Ninth Circuit held that Congress
did not explicitly declare § 233(a) as a
substitute and that the FTCA remedy is
not “equally as effective” as a Bivens
claim.24 The Ninth Circuit also considered
the historical context of the statute and
legislative history to support its 
conclusion.25

The Supreme Court
The defendants in Castaneda have filed a
petition for rehearing en banc in the

Ninth Circuit and are contemplating
whether to seek Supreme Court review. It
is uncertain whether the Court will grant
the likely petition for certiorari. However,
if the Court decides to review Castaneda,
it is clear that it will have two separate and
compelling avenues for affirming and 
recognizing Congress’s intent to preserve
Bivens claims against PHS employees.

Even the Court’s “originalists” should
appreciate the district court’s plain 
language analysis, should they decline to
consider § 233(a)’s legislative history and
historical context.

Moreover, the Ninth Circuit’s analysis
of § 233(a) is far more compelling than
the Second Circuit’s contrary analysis. The
Second Circuit did not perform a proper
analysis of Carlson’s two-part test; did not
recognize the distinction between a run-
of-the mill medical negligence claim and 
a constitutional violation; and did not
address the effect of the LRTCA, which
specifically exempts Bivens claims from
the FTCA’s exclusivity provision.

As a result, if the Supreme Court 
ultimately addresses the issue of whether
PHS employees enjoy absolute immunity
from Bivens claims, there are strong 
reasons for believing that it will permit
plaintiffs to proceed with their claims for
Eighth Amendment violations.     ■

Conal Doyle, Willoughby Doyle LLP, 1814 Franklin

St., Suite 800, Oakland, CA 94612; 

T: 510-451-2777; conal@willoughbydoyle.com.
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Notes

1. Castaneda v. U.S., 538 F. Supp. 2d 1279 (C.D. Cal
2008), aff ’d, Castaneda v. Henneford, 546 F.3d 682
(9th Cir. Oct. 2, 2008). The plaintiffs are represented
by Conal Doyle, Willoughby Doyle LLP, and Adele
Kimmel, Public Justice, PC.
2. Mr. Castaneda was a civil detainee, thus his claim
was rooted in the Fifth Amendment’s due process
clause, not the Eighth Amendment’s prohibition on
cruel and unusual punishment. See Bell v. Wolfish,
441 U.S. 520, 536-37 & n. 16 (1979). In this case,
however, that formal distinction is irrelevant: “With
regard to medical needs, the due process clause
imposes, at a minimum, the same duty the Eighth
Amendment imposes.” Gibson v. County of Washoe,
Nev., 290 F.3d 1175, 1187 (9th Cir. 2002). For ease of
reference, this article will describe the claims at issue
in terms of the Eighth Amendment.
3. Castaneda, 538 F. Supp. 2d at 1298 n.16.
Procedurally, the court was ruling on the defendants’
Rule 12(b)(1) motion to dismiss for lack of subject
matter jurisdiction, which permits the court to go
outside the four corners of the complaint and 

consider evidence. In response to the motion, the
plaintiff attached 33 exhibits of the defendants’ offi-
cial medical records, which documented verbatim
the allegations of the complaint.
4. Id. at 1295.
5. Id.
6. Id. at 1297.
7. Castaneda, 546 F.3d at 694 n.12. 
8. 403 U.S. 388 (1971).
9. It is interesting to note that § 233(a)’s heading in
Title 42 of the U.S. Code is “Exclusiveness of reme-
dy,” but the heading in the Statutes at Large is
“Defense of Certain Malpractice and Negligence
Acts.” Compare Emergency Health Personnel Act of
1970, Pub. L. No. 91-623, § 223(a), with 42 U.S.C. 
§ 233(a)(1970), and 42 U.S.C. § 233(a)(2003). Where
the language of a statute does not appear in the U.S.
Code precisely as it was printed in the Statutes at
Large, courts must defer to the Statutes at Large. U.S.
Nat’l Bank of Or. v. Indep. Ins. Agents of Am., Inc., 508
U.S. 439, 448 (1993). Castaneda is the first case to
consider the actual title of the Public Health Service
Act.
10. 42 U.S.C. § 233(a) (emphasis added).
11. Cuoco v. Moritsugu, 222 F.3d 99 (2d Cir. 2000).
Several district courts came to the same conclusion,

following Cuoco without substantive independent
analysis.
12. CAL. CIV. CODE § 3333.2. 
13. See Garcia v. Whitehead, 961 F. Supp. 230 (C.D.
Cal. 1997) (holding that the federal survival rule
applies to civil rights claims under § 1983, and the
cause of action survives plaintiff ’s death, including
claims for pain and suffering).
14. Castaneda, 546 F.3d at 691 (internal citations
omitted).
15. Estelle v. Gamble, 429 U.S. 97, 104 (1976).
16. See, e.g., 10 U.S.C. § 1089(a) (immunity for mili-
tary medical personnel); 22 U.S.C. § 2702 (immunity
for State Department medical personnel); 38 U.S.C.
§ 4116 (immunity for Veterans’ Administration med-
ical personnel).  
17. 429 U.S. 97 (1976).
18. 446 U.S. 14 (1980).
19. Castaneda, 546 F.3d at 687-88.
20. Pub. L. No. 100-694 (1988).
21. 28 U.S.C. § 2679(b)(1).
22. § 2679(b)(2)(A).
23. Castaneda, 546 F.3d at 695.
24. Id. at 689-92.
25. Id. at 692-95.
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